
1 f-> 4 j.
MO. --- ,_ ,«»

JAN.?
SLOVER

ATTORNEYS At LAW

1 SS4 SEVENTEENTH STREET, N. W.

WASHINGTON, D. C. SOO36

•1 & ?M. 1-OG7AUO
Ho.

COMMISSION . JAN t *

WILLIAM 8JSCOVER

C. MICHAEL LOFTUS

DONALD O. AVERY

JOHN H. LE SEUR

ICC W&JUssfen, 0. C,
January 7, 1981

347-7 17O

Honorable Agatha Mergenovich
ecretary

interstate Commerce Commission

Mffl

JAN ? 1981-1 K
12th and\ Constitution Avenue, N. W^^ATECOMMERCECDMMIi

VWaghington, D. C. 20423

Utility Fuels, Inc., Lease Financing v ̂ -**
Dated as of January 1, 1981, 12.75%
Conditional Sale Indebtedness, due
April 1, 1995

'Dear Madam Secretary:

Pursuant to 49 U.S.C. §11303 and the Commission's rules
and regulations thereunder, as amended, I enclose herewith
on behalf of Utility Fuels, Inc. for filing and recordation
counterparts of the following documents:

(1)(a) A Conditional Sale Agreement, dated as
of January 1, 1981, between ACF Industries,
Inc. ("ACF") as Builder-Vendor, and Union-
bane Leasing Corporation, as Vendee;

(b) An Agreement and Assignment, dated as
of January 1, 1981, between ACF and Mercan-
tile-Safe Deposit and Trust Co., as Agent;

(2)(a) A Lease of Railroad Equipment, dated
as of January 1, 1981, between the Vendee,
as Lessor, and Utility Fuels, Inc., as
Lessee;

(b) An Assignment of Lease and Agreement,
dated as of January 1, 1981, between the
Vendee-Lessor and the Agent.

The names and addresses of the parties to the afore-
mentioned Agreements are as follows:

Builder-Vendor

ACF Industries, Inc.
750 Third Avenue
New York, New York 10017



The Honorable Agatha Mergenovich
January 7, 1981
Page Two

Vendee-Lessor •

Unionbanc Leasing Corporation
445 South Figueroa
12th Floor
Los Angeles, California

Lessee

Utility Fuels, Inc.
611 Walker Street
Houston, Texas 77002

Agent-Assignee

The Mercantile-Safe Deposit and Trust Co.
Two Hopkins Plaza
Baltimore, Maryland 21203

Please file and record the documents referred to in
this letter and index them under the names of the Builder-
Vendor, the Vendee-Lessor, the Lessee, and the Agent-
Assignee.

The equipment covered by the aforementioned Agreements
consists of 55 105-ton, 4240 cu. ft. gondola type coal cars,
bearing Lessee's identification numbers 18001-18110, inclu-
sive; AAR mechanical designation: GTS.

Enclosed is our check in the amount of $100.00 for the
required recordation fee. Please accept for recordation one
counterpart of each of the enclosed Agreements, stamp the
remaining counterparts with your recordation number and
return them to the delivering messenger, along with your
fee receipt, addressed to the undersigned.

Thank you for your consideration in this matter.

Very truly yours,

C. MicMel Loftus
As Agent for
Utility Fuels, Inc.

CML/pah
Enclosures
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OFFICE OF THE SECRETARY

C. Michael Loftus
Slover & Loftus
1224 17th Street ,N.W.
Washington, D.C. 20035

Dear

T*he enclosed document (s) was recorded pursuant to the provi

sions of Section 11303 of the Interstate Commerce Act, 49 U. S;C.

11303, on t/y/il at It8%(il , and assigned re-

recordation number (s). 12^47 »*271?~At 127*7*8, 12717-C

*27fil» Sincerely yours,
12718-A , , • . ,
12718-B frL̂ tf'̂ *ff*+**?&'
187J)8-»C Agd"cha L. Mergeh'ovich

Secretary

Enclosure (s)

SE-30
(7/79)
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'"' }NT£RSTATE»COMMERCE COMMISSION" , • - '

"" . ASSIGNMENT OF ,LEASE AND AGREEMENT dated -
(> as of January 1, 1981L(this "Assignment"), by
*,and /between- UNIONBANC, LEASING CORPORATION (the
"Lessor" or the "yendee"), and MERCANTILE-SAFE
'DEPOSIT AND TRUS'T'COMPANY,
) "Vendor") under a Earticip
dated as of ,the

,
Earticipation Agreement

date hereof.

WHEREAS the Vendee is entering into a Condi-r
tional Sale^Agreement dated as of rthe date hereof (the
"CSA") with ACF INDUSTRIES, INCORPORATED (the "Builder")^

, providing for the sale to ,the Vendee of such units of"- r »k

'* railroad equipment *( the "Units") described in the Annexes
thereto as are^ accepted by (the Vendee thereunder';' '' "*

"> "'" WHEREAS "the Lessor and' UTILITY FUELS/ INC. (the
"Lessee" ),-have entered intO'a Lease*_of Railroad Equipment
dated as of 'the date hereof (the/"Lease" ) providing for ^
the leasing^by the Lessor to the> Lessee of the Units;

f t t J ' h ' * ' r * " *

^WHEREAS Houston Industries Incorporated (the . -
"Guarantor") has executed and delivered a Guarantee dated
as of the* da'te ̂ hereof (the ""Guarantee") pursuant to which '
the Guarantor has guaranteed unconditionally the payment
by the Lessee of all its obligations under the Lease; and

\f , *!

'"WHEREAS, in order to provide security for the
obligations of the Lessor under the CSA and as an induce-
ment to the Vendor to invest in the CSA Indebtedness (as
defined in Paragraph 4.3(b) of the CSA), the Lessor agrees
to assign for security purposes its rights in, to and under
the Lease and the Guarantee to the,Vendor;

NOW,"THEREFORE, in consideration of the premises
and of the payments to be made and vithe covenants herein-
after mentioned to be kept and performed,-the parties
he-reto agree as follows:

•t

1. The Lessor\hereby assigns/ transfers and
sets -over ""unito the • Vendor•,.• 'as collateral, security for the
payment; and performance o;f, the. obligations, of the Lessor v
under tneVCSA, ail the Lessori-s rignt, title and interest;,
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powers, privileges and other benefits under (i) the Lease
(except for the Lessor's rights under §§ 6, 12 and 20 of the
Lease), including, without limitation, the immediate right to
receive and collect all rentals, profits and other sums,
payable to or receivable by the Lessor from the Lessee under
or pursuant to the provisions of the Lease whether as rent,
casualty payment, indemnity, liquidated damages, or otherwise,
and the right to make all waivers and agreements, to give all
notices, consents and releases, to take all action upon the
happening of an Event of Default specified in the Lease, and
to do any and all other things whatsoever which the Lessor is
or may become entitled to do under the Lease, and (ii) the
Guarantee (except for the Lessor's rights under the second
sentence of the Guarantee and except to the extent the
Guarantee relates to §§ 6, 12 and 20 of the Lease), including
without limitation all amounts paid or payable to the Lessor
thereunder and all rights of the Lessor to enforce payment of
any amounts thereunder (except for amounts payable under the
second sentence thereof and except for amounts payable under
the Guarantee to the extent the Guarantee relates to the
Lessee's obligations under §§ 6, 12 and 20 of the Lease) or
performance of any duty, agreement, covenant or obligation
thereunder.(Moneys paid or payable to or receivable by the
Lessor under the Lease (except for moneys paid or payable to
or receivable by the Lessor with respect to its indemnities
pursuant to §§ 6 and 12 of the Lease and pursuant to § 20 of
the Lease) or the Guarantee (except pursuant to the second
sentence of the Guarantee and except to the extent the
Guarantee relates to §§ 6, 12 and 20 of the Lease) are
hereinafter called collectively the "Payments".) In further-
ance of the foregoing assignment, the Lessor hereby irrevoc-
ably authorizes and empowers the Vendor in its own name, or
in the name of its nominee, or in the name of the Lessor or
as its attorney, to ask, demand, sue for, collect and receive
any and all Payments to which the Lessor is or may become
entitled under the Lease and to enforce compliance by the
Lessee with all the terms and provisions thereof.

The Vendor agrees to accept any Payments made by
the Lessee for the account of the Lessor pursuant to the
Lease or by the Guarantor pursuant to the Guarantee. To
the extent received, the Vendor will apply such Payments to
satisfy the obligations of the Lessor under the CSA, and,
so long as no event of default or event which with the
lapse of time and/or demand provided for in the CSA could
constitute an event of default thereunder, shall have
occurred and be continuing, any balance shall be paid to

AL-2



the Lessor on the same date such Payment is applied to
satisfy such obligations of the Lessor, by check mailed to
the Lessor on such date or, upon written request of the
Lessor, by bank wire to the Lessor at such address as may
be specified to the Vendor in writing, and such balance
shall be retained by the Lessor. If the Vendor shall not
receive any rental payment under § 3.1 of the Lease when
due, the Vendor shall promptly notify the Lessor, and the
Lessee at their addresses set forth in the Lease; provided,
however, that the failure of the Vendor to so notify the
Lessor shall not affect the obligations of the Lessor
hereunder or under the CSA.

2. This Assignment is executed only as security
and, therefore, the execution and delivery of this Assign-
ment shall not subject the Vendor to, or transfer, or pass,
or in any way affect or modify the liability of the Lessor
under the Lease, it being understood and agreed, that not-
withstanding this Assignment or any subsequent assignment,
all obligations of the Lessor to the Lessee shall be and
remain enforceable by the Lessee, its successors and
assigns, against, and only against, the Lessor or persons
other than the Vendor.

3. The Lessor will faithfully abide by, perform
and discharge each and every obligation, covenant and
agreement which the Lease provides is to be performed by
the Lessor; without the written consent of the Vendor,
the Lessor will not anticipate the rents under the Lease
or waive, excuse, condone, forgive or in any manner release
or discharge the Lessee thereunder of or from the obliga-
tions, covenants, conditions and agreements to be performed
by the Lessee, including, without limitation, the obliga-
tipn.to pay the rents in the manner and at the time and
place specified therein or enter into any agreement amend-
ing, modifying or terminating the Lease and the Lessor
agrees that any amendment, modification or termination
thereof without such consent shall be void.

4. The Lessor does hereby constitute the
Vendor the Lessor's true and lawful attorney, irrevo-
cably, with full power (in the name of the Lessor, or
otherwise), to ask, require, demand, receive, compound and
give acquittance for any and all Payments due and to become
due under or arising out of the Lease or the Guarantee to
which the Lessor is or may become entitled, to enforce
compliance by the Lessee with all the terms and provisions
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of the Lease and by the Guarantor with all the terras and
provisions of the Guarantee, to endorse any checks or other
instruments or orders in connection therewith and to file
any claims or take any action or institute any proceedings
which to the Vendor may seem to be necessary or advisable
in the premises.

5. Upon the full discharge and satisfaction of
all sums due from the Lessor under the CSA, this Assign-
ment and all rights herein assigned to the Vendor shall
terminate, and all estate, right, title and interest of the
Vendor in and to the Lease and the Guarantee shall revert
to the Lessor without further act or deed, but the Vendor
shall execute and deliver such documents as the Lessor may
reasonably request in order to confirm, or make clear upon
the public record, such termination and/or reversion.
Promptly following such full discharge and satisfaction, the
Vendor agrees that it will advise the Lessee in writing that
all sums due from the Lessor under the CSA have been fully
discharged and satisfied and instruct the Lessee that no
further payments under the Lease are to be made to the
Vendor.

6. The Lessor will, from time to time, execute,
acknowledge and deliver any and all further instruments
reasonably requested by the Vendor in order to confirm or
further assure the interest of the Vendor hereunder. The
Vendor will give written notice to the Lessor and the Lessee
of any such assignment.

7. The Vendor may assign all or any of the j,Aj.7y
rights assigned to it hereby or arising under the Lease or'̂ 'f-
the Guarantee, including, without limitation, the righ£'to ''-->,'
receive any Payments due or to become due. In the -evgnt^oQ
any such assignment, any such subsequent or success"!v'e ^ ̂
assignee or assignees shall, to the extent of such a-ss;'-j.giJT; /
ment, enjoy all the rights and privileges and be subject €o^
all the obligations of the Vendor hereunder. '"> r:;Vx-v

8. This Assignment shall be governed by the
laws of the State of California, but the parties shall be
entitled to all rights conferred by 49 U.S.C. § 11303.

9. The Lessor shall cause copies of all notices
received in connection with the Lease and all payments
hereunder to be promptly delivered or made to the Vendor.

AL-4



10. The Vendor hereby agrees with the Lessor
that the Vendor will not, so long as no event of default
under the CSA has occurred and is continuing, exercise or
enforce, or seek to exercise or enforce, or avail itself of
any of the rights, powers, privileges, authorizations or
benefits which are assigned and transferred by the Lessor to
the Vendor by this Assignment, except the right to receive
and apply the Payments as provided in Paragraph 1 hereof, and
that, subject to the terms of the Lease and the CSA, the
Lessor may, so long as no event of default under the CSA has
occurred and is then continuing, exercise or enforce, or seek
to exercise or enforce, its rights, powers, privileges and
remedies arising out of § 13.1(a) of the Lease; provided,
however, that the Lessor shall not, without the prior written
consent of the Vendor, terminate the Lease or otherwise
exercise or enforce, or seek to exercise or enforce, any
rights, powers, privileges and remedies arising out of
§ 13.l(b) of the Lease.

This Assignment shall be effective upon delivery
of fully executed counterparts hereof to the Lessor at
its offices in Los Angeles, California.

IN WITNESS WHEREOF, the parties hereto have
caused this instrument to be executed in their respective
corporate names by officers thereunto duly authorized, and
their respective corporate seals to be affixed and duly
attested, all as of the date first above written.

UNIONBANC LEASING CORPORATION,
as Lessor,

by

by

[Corporate Seal]

Attest:

AL-5-B



MERCANTILE-SAFE DEPOSIT AND
TRUST COMPANY,, as Agent,

by

[Corporate Seal]

Attest:

Assistant Vice President

ASSISTANT corporate Trust Officer

AL-6



STATE OF CALIFORNIA,)
) ss. :

CITY OF )

On this day of ' 198 , before me per-
sonally appeared ', to me personally
known, who, being by me duly sworn, says that .he^is an

Of UNIONBANC LEASING CORPORATION, that one of
the seals affixed to the foregoing instrument is the corpo-
rate seal of said Corporation and that said instrument was
signed and sealed on behalf of said Corporation by authority
of its Board of Directors and he acknowledged that the
execution of the foregoing instrument was the free act and
deed of said Corporation.

Notary Public

[Notarial Seal]

My Commission expires

STATE OF CALIFORNIA,)
) SS. :

CITY OF ,)

On this day of 198 , before me per-
sonally appeared , to me personally
known, who, being by me duly sworn, says that he is an

Of UNION BANG LEASING CORPORATION,
that one of the seals affixed to the foregoing instrument is
the seal of said Corporation and that said instrument was
signed and sealed on behalf of said Corporation by authority
of its Board of Directors and he acknowledged that the
execution of the foregoing instrument was the free act and
deed of said Corporation.

Notary Public

[Notarial Seal]

My Commission expires

AL-7-B



STATE OF MARYLAND,)
) ss. :

CITY OF BALTIMORE,)

On t h i s d a y of ̂ ^930 l before me per-
sonally appeared R- E, Schrelber , to me personally
known, who, being by me duly sworn, says that he is an

ASSISTANT VICE PRESIDENT of MERCANTILE-SAFE DEPOSIT
AND TRUST COMPANY, that one of the seals affixed to the
foregoing instrument is the seal of said Corporation and that
said instrument was signed and sealed on behalf of said
Corporation by authority of its Board of Directors and he
acknowledged that the execution of the foregoing instrument
was the free act and deed of—said Corporation.

Notary .Public ./

[Notarial Seal]

My Commission expires

AL-8



CONSENT AND AGREEMENT

The undersigned, UTILITY FUELS, INC., a Texas
corporation (the "Lessee"), the lessee named in the Lease
(the "Lease") referred to in the foregoing Assignment of
Lease and Agreement (the "Lease Assignment") and HOUSTON
INDUSTRIES INCORPORATED, a Texas corporation (the "Guaran-
tor"), the guarantor pursuant to the guarantee (the "Guar-
antee") referred to in the Lease Assignment, hereby (a)
acknowledge receipt of a copy of the Lease Assignment and
(b) consent to all the terms and conditions of the Lease
Assignment and agree that:

(1) in the case of the Lessee, it will pay all
rentals, casualty payments, liquidated damages, indem-
nities (except any amounts of indemnity payable to the
Lessor pursuant to §§ 6, 12 and 20 of the Lease) other
moneys provided for in the Lease due and to become due

.- -under the Lease, and, in the case of the Guarantor, it
will pay all amounts payable under the Guarantee (except

r- amounts payable under the second sentence thereof and
: except for amounts payable under the Guarantee to the
extent the Guarantee relates to the Lessee's obligations
under §§ 6, 12 and 20 of the Lease), directly to
Mercantile-Safe Deposit and Trust Company, as Agent (the
"Vendor"), the assignee named in the Lease Assignment,
by wire transfer to the Annapolis Banking and Trust
Company, Main Street and Church Circle, Annapolis,
Maryland, for credit to the Vendor's Account No. 52076-1,
in the name of Mercantile-Safe Deposit and Trust Com-
pany, marked "RE: UTILITY-1/1/81", with advice to Mrs.
K. M. Tollberg, Assistant Vice President, Mercantile-
Safe Deposit and Trust Company, Two Hopkins Plaza (P. 0.
Box 2258), Baltimore, Maryland 21203 (or at such other
address as may be furnished in writing to the Lessee
by the Vendor);

(2) except as otherwise contemplated by Paragraphs
1 and 10 of the Lease Assignment, the Vendor shall be
entitled to the benefits of, and to receive and enforce
performance of, all the covenants to be performed by the
Lessee under the Lease and by the Guarantor under the
Guarantee as though the Vendor were named therein as the
Lessor;

(3) the Vendor shall not, by virtue of the Lease
Assignment or this Consent and Agreement, be or become

AL-9



[Corporate Seal]

Attest:

MERCANTILE-SAFE DEPOSIT AND
TRUST COMPANY, as Agent,

by

Assistant Vice President

Corporate Trust Officer

AL-6



STATE OF CALIFORNIA,)

CITY OF
) ss. :

On this "3,1 day o f ~~Ji>eA igeo, before me per-
sonally appeared Ŷ ĉ K̂ Lfti G. -f̂ z&v̂ , to me personally
known, who, being by me duly sworn, says that he is an
'-f:3x̂ ccWcfc=> of UNIONBANC LEASING CORPORATION, that one of

the seals affixed to the foregoing instrument is the corpo-
rate seal of said Corporation and that said instrument was
signed and sealed on behalf of said Corporation by authority
of its Board of Directors and he acknowledged that the
execution of the foregoing instrument was the free act and
deed of said Corporation.

OFFICIAL SEAL

PATRICIA MAE WIGINGTON
NOTARY PUBLIC — CALIFORNIA

PRINCIPAL OFFICE IN
LOS ANGELES COUNTY

ission Expires April 26,

Notary Pub/LicY

My Commission expires CXyO\AjQ_

STATE OF CALIFORNIA,)

CITY OF
) ss.:

Y

On this ̂ ' day of -̂ cxĉ -̂̂ 1980, before me per-
sonally appeared V̂̂ $4_>«jv̂ _ Ĵ >. dOoAĵ c. f to me personally
known, who, being by me duly sworn, says that he is an
Xfccjs- "-f̂ AĴ exJlajv̂ X̂  of UNION BANG LEASING CORPORATION,
that one of the seals affixed to the foregoing instrument is
the seal of said Corporation and that said instrument was
signed and sealed on behalf of said Corporation by authority
of its Board of Directors and he acknowledged that the
execution of the foregoing instrument was the free act and
deed of said Corporation.

OFFICIAL SEAL

PATRICIA MAE WIGINGTON
NOTARY PUBLIC — CALIFORNIA

PRINCIPAL OFFICE IN
LOS ANGELES COUNTY

My Corrpission Expirsstoril 26, 1983

My Commission expires Cuox»L<2.
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STATE OF MARYLAND,)
) ss. :

CITY OF BALTIMORE,)

On this day of 198 , before me per-
sonally appeared , to me personally
known, who, being by me duly sworn, says that he is an

Of MERCANTILE-SAFE DEPOSIT
AND TRUST COMPANY, that one of the seals affixed to the
foregoing instrument is the seal of said Corporation and that
said instrument was signed and sealed on behalf of said
Corporation by authority of its Board of Directors and he
acknowledged that the execution of the foregoing instrument
was the free act and deed of said Corporation.

Notary Public

[Notarial Seal]

My Commission expires,/ ' '

AL-8



CONSENT AND AGREEMENT

The undersigned, UTILITY FUELS, INC., a Texas
corporation (the "Lessee"), the lessee named in the Lease
(the "Lease") referred to in the foregoing Assignment of
Lease and Agreement (the "Lease Assignment") and HOUSTON
INDUSTRIES INCORPORATED, a Texas corporation (the "Guaran-
tor"), the guarantor pursuant to the guarantee (the "Guar-
antee") referred to in the Lease Assignment, hereby (a)
acknowledge receipt of a copy of the Lease Assignment and
(b) consent to all the terms and conditions of the Lease
Assignment and agree that:

(1) in the case of the Lessee, it will pay all
rentals, casualty payments, liquidated damages, indem-
nities (except any amounts of indemnity payable to the
Lessor pursuant to §§ 6, 12 and 20 of the Lease) other
moneys provided for in the Lease due and to become due
under the Lease, .and, in the case of the Guarantor, it
will pay all amounts payable under the Guarantee (except
amounts payable under the second sentence thereof and
except for amounts payable under the Guarantee to the
extent the Guarantee relates to the Lessee's obligations
under §§ 6, 12 and 20 of the Lease), directly to
Mercantile-Safe Deposit and Trust Company, as Agent (the
"Vendor"), the assignee named in the Lease Assignment,
by wire transfer to the Annapolis Banking and Trust
Company, Main Street and Church Circle, Annapolis,
Maryland, for credit to the Vendor's Account No. 52076-1,
in the name of Mercantile-Safe Deposit and Trust Com-
pany, marked "RE: UTILITY-1/1/81", with advice to Mrs.
K. M. Tollberg, Assistant Vice President, Mercantile-
Safe Deposit and Trust Company, Two Hopkins Plaza (P. 0,
Box 2258), Baltimore, Maryland 21203 (or at such other
address as may be furnished in writing to the Lessee
by the Vendor);

(2) except as otherwise contemplated by Paragraphs
1 and 10 of the Lease Assignment, the Vendor shall be
entitled to the benefits of, and to receive and enforce
performance of, all the covenants to be performed by the
Lessee under the Lease and by the Guarantor under the
Guarantee as though the Vendor were named therein as the
Lessor;

(3) the Vendor shall not, by virtue of the Lease
Assignment or this Consent and Agreement, be or become
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subject to any liability or obligation under the Lease
or otherwise; arid

(4) neither the Lease nor the Guarantee shall,
without the prior written consent of the Vendor, be
terminated or modified, nor shall any action be taken
or omitted by the Lessee or the Guarantor, the taking
or omission of which might result in an alteration
or impairment of the Lease or the Guarantee or the
Lease Assignment or this Consent and Agreement or of
any of the rights created by any thereof.

This Consent and Agreement shall be construed in
accordance with the laws of the State of Texas.

UTILITY FUELS, INC.,

by

[Corporate Seal] Vice President

Attest:

Secretary

HOUSTON INDUSTRIES INCORPORATED,

by

Vice President
[Corporate Seal]

Attest:
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